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How will trust structures established by 
non-UK domiciliaries be taxed from 
April 2017? 
Following the recent consultation document and draft legislation around the planned changes to the taxation 

of non-UK domiciled individuals from April 2017, a series of meetings between interested stakeholders, HM 

Revenue and Customs (HMRC) and HM Treasury have taken place, which have included consideration of an 

alternative approach to that set out in the consultation documents.  We consider the direction of travel for 

these proposals as far as they affect offshore trust structures with UK resident and non-dom settlors. 

 

Introduction 

One of the areas of the planned reforms to the taxation of non- 

UK domiciliaries (non-doms) that has been subject to the most 

change as part of the consultation process so far has been the 

taxation of trusts established by non-doms before April 2017. 

 

In large part this stems from the desire of the Government to 

satisfy potentially conflicting aims – to bring the taxation of the 

UK's non-dom population more closely into line with that of its 

other residents, whilst simultaneously trying to encourage them 

to remain in the UK and to invest in the UK economy.   

 

The purpose of this briefing note is to consider where the 

treatment of these trusts and their beneficiaries might end up 

based on the latest proposals discussed at consultation meetings 

with representatives of various professional bodies, HM Treasury 

and HMRC. 

 

It should be noted at the outset that the outline framework set 

out below is subject to continuing consultation and ultimately 

Ministerial approval so there may be significant further changes.  

 

Preliminary matters – which trusts? 

The suite of new or amended income and capital gains tax rules 

are likely to apply to offshore trust structures which: 

 

 are established by a non-dom settlor before they become a 

"long term deemed dom" under the new rules applying from 

April 2017; and 

 

 can, under the terms of the trust, benefit the settlor or 

various other persons connected with the settlor. 

 

It is likely that the  new rules will only apply in respect of settlors 

who remain legally domiciled outside of the UK during the tax 

year concerned, and the protection is unlikely to apply to  

 

settlors treated as deemed domiciled by virtue of being born in 

the UK with a domicile of origin here.   

 

Similarly it is likely the protections will not be available where 

property is added to a trust by the settlor after he becomes a long 

term deemed dom, although it is possible that a grace period may 

be introduced within which the trustees can return these funds to 

the settlor to prevent inadvertent tainting of the trust. 

 

Tax on capital gains 

It now appears likely that the basic existing machinery for taxing 

gains of offshore trusts and their underlying companies on UK 

resident beneficiaries will continue.  This involves taxing gains by 

matching them to capital payments and benefits provided to 

beneficiaries.  This is an improvement on the original proposals.  

 

However, it also appears that significant adaptations to this 

machinery are likely to be  made, such as: 

 

 preventing the "washing out" of trust gains by matching 

them with capital payments to non-UK resident beneficiaries;  

 

 taxing capital payments made to close family members of the 

settlor on the settlor unless the family member is also 

deemed domiciled or actually UK domiciled (ie would suffer 

tax on the payment based on their own status).  In such an 

eventuality, this would  mean, for example, that capital 

payments made to non-UK resident family members may 

trigger a UK tax liability on the settlor. 

 

The class of people regarded as close family members is expected 

to include spouses and cohabitees, minor children and minor 

grandchildren.  Such a move is likely to mean that there could be 

further anti-avoidance provisions to prevent non-resident non-

close family members being used as a conduit to provide benefits 

to the settlor or other UK resident beneficiaries. 
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Tax on income 

As previously announced, UK resident deemed domiciled 

settlors are likely to be taxable on all UK source income within 

the trust structure, whether this arises to the trustees or an 

underlying company, except where certain reliefs apply. 

 

In terms of the trust's foreign source income, it is likely that as 

from April 2017 this income will not be taxed on an arising basis 

on long term deemed dom settlors, but will instead be taxed 

when benefits or payments of trust income are received by the 

settlor or other UK resident beneficiaries.   

 

The move away from deeming the income to be the settlor's (as 

is the case at present) should be good news for trustees. Taken to 

its logical conclusion it would allow trusts and underlying 

companies to invest foreign income into the UK without 

triggering a tax charge for the settlor.  Such a move would be 

widely welcomed and may encourage further investment in the 

UK economy. 

 

It is not clear at present whether foreign income arising before 

April 2017 will be taxed under the existing rules or will fall within 

the new rules after April 2017 – it will be important to determine 

this when the draft legislation is released as if there are two sets 

of rules then offshore trustees and companies may need to 

carefully segregate their pre- and post- April 2017 income. 

 

Inheritance tax 

The other major change affecting offshore trusts established by 

non-doms is the taxation of UK residential property already held 

within trust and company or purely corporate wrappers.  The 

government wishes to ensure that inheritance tax is chargeable 

on the value of these assets and the various proposals suggested 

include: 

 

 treating any company or other wrapper holding the property 

as non-excluded property; 

 

 disallowing  any deduction against the property value for 

some debts (mainly those lent by connected parties); 

 

 

 

 

 

 

 

 

 

 

 

 

 introducing deeming provisions to  prevent double taxation 

treaties (such as the India and Pakistan estate tax agreements) 

from mitigating a charge to inheritance tax on UK residential 

property; and 

 

 introducing a targeted anti-avoidance rule which ignores the 

effect of any transactions effected with a purpose of avoiding 

the new inheritance tax charge.  

 

The government is still asking for constructive suggestions, so 

some of the detail may change.  

 

The above proposals mean that the value of any UK residential 

property held as excluded property is likely to come within the 

scope of UK inheritance tax, both on ten yearly relevant property 

charges and distributions, as well as on death of the settlor if he 

has reserved a benefit in the trust, for the first time from April 

2017. 

 

Publication date for draft legislation 

It is anticipated that much of the draft legislation giving effect to 

the proposals summarised above will be released on 5 December 

2016. 

 

Summary and further information  

These wide ranging changes to the UK's tax regime for certain 

offshore trusts mean that those affected will need to consider the 

impact of the proposals and take action accordingly.  In 

particular, offshore trustees will need to have a good knowledge 

of the existing pools of income and capital gains within their 

trust structures in order to be able to plan effectively and to allow 

their UK resident beneficiaries to deal with any reporting to 

HMRC correctly.   

 

Please feel free to get in contact if you would like further 

information. 
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