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Salary sacrifice for the provision of  benefits in kind 

Response to the consultation document published on 

10 August 2016 

Grant Thornton UK LLP (Grant Thornton) has considered the consultation document concerning salary 
sacrifice for the provision of benefits in kind and welcomes the opportunity to respond.  
 

Grant Thornton's response 

Background 

The Foreword of the consultation document states: 
 
Whilst the majority of employees are rewarded mainly with cash remuneration, the provision of benefits in kind is a long-
standing component of reward packages. Such remuneration packages are now offered in many different forms, often including 
a mixture of cash and benefits in kind, such as pension contributions and company cars. 

The way in which benefits are provided has also evolved, with a growing market for flexible benefit packages, often combined 
with salary sacrifice arrangements. This growth represents an increasing cost to the Exchequer and creates an uneven playing 
field between employees and employers who use such arrangements and benefit from the tax advantages, and those that don’t. 
We want employers to continue to offer benefits to their employees, but need to balance this with the interests of all taxpayers. 

Paragraph 1.2 of Chapter 1: Introduction explains the concept of salary sacrifice arrangements: 

These are agreements between an employer and employee to change the terms of an employment contract and reduce the 
employee’s entitlement to cash pay in exchange for some form of non-cash BiK. The effect of this, depending on the BiK, is 
often to reduce the amount of income tax, employee and employer NICs due on the employee’s remuneration. 

Chapter 1: Introduction sets out the government's concerns about the use of salary sacrifice arrangements. 
These can be summarised: 

 not all employers offer benefits 

 those paid at or near the National Minimum Wage or the National Living Wage cannot participate (as 
their pay cannot be reduced below these levels) and have to fund the cost of the items required from 
net pay 

 the employer can gain a tax advantage through employer's NIC savings 

 employees can save tax and employee's NIC 

 some employees are not aware that salary sacrifice arrangements can reduce entitlement to statutory 
maternity pay and Jobseeker’s Allowance or reduce the level of occupational pensions    

 salary sacrifice arrangements can artificially increase entitlement to tax credits or Universal Credit. 
 

Purpose of the current consultation 

The Foreword states: 

This consultation sets out a proposal for future tax treatment of such benefits and encourages views from all interested parties. 

The proposals 

Paragraph 3.2 of Chapter 3: Proposed approach states: 

 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/549682/Salary_sacrifice_for_the_provision_of_benefits-in-kind_HMRC_consultation.pdf
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The government proposes to change tax legislation so that where a BiK is provided through salary sacrifice, it will be 
chargeable to income tax and Class 1A employer NICs, even if it is normally exempt from tax and Class 1A NICs, at the 
greater of: 

 the amount of salary sacrificed; and 

 the cash equivalent set out in statute (if any). 
 
This would mean that where the normal taxable value of the BiK is higher than the amount of salary sacrificed, it would be 
subject to tax and Class 1A NICs in the normal way. 

The government does not propose that all benefits will be subject to this change and paragraph 3.3 
excludes: 

 employer's pension contributions 

 employer-provided pension advice based on the recommendations of the Financial Advice Market 
Review 

 employer-supported childcare and the provision of workplace nurseries 

 cycles and cyclist's safety equipment which meet the statutory conditions. 
 
It appears from paragraph 3.5 – although we are not certain – that the government considers that 
employees pay for health screenings and workplace gyms provided under a salary sacrifice arrangement 
and that these will not be affected. 

What are referred to as intangible benefits, such as extra annual leave or flexible working hours, are also 
excluded from the proposals (paragraph 3.7) 

Paragraph 3.8 begins: 

Payroll Giving will not be affected by this change. 

However, in relation to salary sacrifice arrangement for Payroll Giving, which is within the subject matter 
of the consultation, the paragraph concludes: 

The government is therefore considering that in these circumstances both employer and employee NICs should be applied. 

We conclude, therefore, that Payroll Giving will be affected by the proposals. 

The proposed change in the tax and NIC position where benefits are provided under a salary sacrifice 
arrangement is set out at paragraphs 3.12 for taxable benefits and 3.13 for tax exempt benefits 
respectively: 

Where an employee is provided with a non-exempt BiK in conjunction with salary sacrifice, the cash equivalent of the BiK 
would equal the greater of the cash equivalent of the BiK as specified in the benefits code, or the actual amount of the salary 
sacrificed by the employee. 

Where an employee is provided with a tax-exempt BiK in conjunction with salary sacrifice, the exemption would no longer 
apply. The cash equivalent of the BiK, treated as general earnings of the employee, would equal the greater of the taxable 
value of the BiK specified in the benefits code (if the exemption had not applied), or the amount of salary sacrificed by the 
employee. 



 

3 
 

Paragraph 2.3 of Chapter 2: Background to the proposal compares the position of flexible benefits packages 
that do not involve a change in the amount of salary – which will not be affected – and those that do – 
which are the subject of the consultation: 

In contrast, an employee may be entitled to a flexible benefits package in addition to an amount of cash pay but with no cash 
option within that benefits package. The employee can vary the BiKs provided, but have no choice about the level of their 
contracted cash pay. The government does not wish to capture these sorts of arrangements as the employee has no option to 
reduce their cash pay in exchange for the BiK. Such BiKs will continue to be taxed and liable for NICs as appropriate under 
the current rules. However, where an employee is able to trade BiKs for cash pay as set out in the example in the paragraph 
above, the intention would be for such arrangements to be affected. 

In terms of compliance with the proposed new rules, paragraph 3.19 states: 

HMRC would enforce compliance with any new rules as part of its ongoing employer compliance programme. 

The proposal is for the changes to be effective from 6 April 2017.  

The questions raised in the consultation document 

The questions concerning the various proposals in the consultation document are considered in our 
comments, as set out below. 

Question 1     

Alongside annual leave, are there any other salary sacrifice arrangements that the government should be 

made aware of that do not strictly involve receipt of a benefit? 

The consultation document does not explain why the government does not consider additional time off as 
being a benefit. This may appear to some to be an unusual viewpoint, as a number of employees regard 
the ability to obtain extra leave as one of the most valuable benefits available. The definition of an 
intangible benefit (paragraph 3.7) appears to be a benefit that is not taxable or covered by a specific 
exemption. In the context of the current proposals, any benefit that is not taxable – and which, by 
implication, does not need to be covered by an exemption – should be excluded from any tax charge.  

Question 2 

What are the likely impacts on employers and employees of limiting the scope of BiKs that can obtain tax 

advantages when offered through salary sacrifice arrangements?  

There are likely to be detrimental consequences if the proposals are implemented and many of these will 
have a negative effect on the Exchequer. For example: 

 HM Treasury's consultation Company car tax for ultra-low emission cars (August 2016) states at paragraph 
2.1: 
 
The government’s goal is that by 2050 nearly all cars and vans in the UK fleet should be zero emission vehicles. This 
will mean that by 2040 nearly all new cars and vans sold will need to have zero tailpipe emissions.  
 
Significantly in the context of this consultation, paragraph 2.2 states: 
 
Efficient transport is vital to the UK’s economic wellbeing, making a significant contribution to UK GDP and road 
transport remains the dominant transport mode in the UK. 
 
Clearly, therefore, any detrimental impact on the production and/or sales of low emission cars in the 
UK will be contrary to the government's stated aims and bad for the UK economy.  

 
Paragraphs 2.17 of that document states: 
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The government believes that company car tax rates help to facilitate the move to cleaner cars. In recent years around half 
of all new cars in the UK have been purchased by companies. Business users are much more price sensitive that private 
users and factor in the total cost of owning a vehicle when making purchasing decisions. This means incentives for 
employers and employees to choose the cleanest cars and therefore benefit from cheaper tax rates are more effective than for 
private buyers. 
 
This indicates clearly that the low income tax charges on low emission cars is part of government 
policy and not an oversight. 
 
The government recognises at paragraph 2.18 that the company car market is vital to meeting its 
ambition: 
 
Company cars have a faster turnover than private vehicles. The average company car ownership is three years, after which 
most are sold to the public, which in turn helps drive lower emissions across the whole UK car fleet. The government 
therefore believes that the company car market is important for promoting the widespread use of ULEVs. 
 
We are advised that over 75% of employees provided with cars under salary sacrifice arrangements are 
basic rate taxpayers. The increase in the tax payable by imputing a benefit based on the salary foregone 
will force many employees, especially those on more modest incomes, to abandon ultra-low emission 
vehicles and to look to the second hand car market for cheaper alternatives (we are advised also that 
93% of all employees provided with cars under salary sacrifice arrangements would not have 
considered a new car if it were not for such arrangements). There will be a negative impact on car 
manufacturers – included those based in the UK – if a substantial part of the company car market 
disappears. This will in turn impact all of the businesses in the UK that support car manufacturers. 
Overall, this is likely to have a serious and detrimental impact on the UK economy. The proposed 
timing of the changes will create even more uncertainty about the UK's economic stability at a time 
when such uncertainty is already causing damage to many parts of the economy.  
 
There appears to be a lack of consistency in government policy concerning cars, with the proposals 
here being at odds with the government's broader long-term environmental and economic goals 

 many employees will have arrangements in place that will cross the proposed start date for the new 
regime. These would face additional tax liabilities that were not known about when entering into the 
arrangements. This would be contrary to the government's often stated aim of creating a fair tax 
system 

 the proposals will add significantly to the complexity of the tax and NIC rules – with a benefit having 
a taxable value depending on how it is provided – creating confusion and uncertainty for employers 
and employees. Once again, this would be contrary to the government's often stated aim of creating a 
fair tax system 

 the consultation states at paragraph 3.1: 
 

The government has considered how to reduce the Exchequer cost of these arrangements and level the playing field between 
employers who offer these arrangements and those who don’t.       
 
In respect of a level playing field, one outcome of the proposals could be as follows. A new employee 
negotiates a salary before joining an organisation of, say, £23,000 with a tax exempt benefit of £1,000. 
As this cannot be considered to be caught under the explanation at paragraph 2.3 (see The proposals 
above), there being no contractual relationship at the time of the negotiation, the benefit will not be 
liable to tax. An existing employee at the organisation, undertaking exactly the same role has sacrificed 
£1,000 for the same benefit and now has a salary of £23,000. This employee will have an unexpected 
tax liability – and the employer a Class 1A NIC liability – on a benefit which is provided free of tax 
and NIC to the new employee. This cannot be said to be levelling the playing field  
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Leaving aside salary sacrifice arrangements for now, not all employers offer the same benefits. For 
example, a small employer may not be in a position to provide a workplace nursery as a tax free 
benefit. Successive governments have – quite rightly, in our view – not imposed a tax liability on 
workplace nurseries simply because not all employers offer them. Many employers and employees may 
question, therefore, the logic in paragraph 3.1. 
 

Question 3 

Are these impacts different, or are there different considerations, for large/small businesses or particular 

business sectors? 

The proposals are likely to have different impacts on different employers and employees, as not all 
employers offer the same packages. 

Question 4 

Are the impacts different for particular BiKs? 

See our response to Question 2 above. 

Question 5 

Do you think that the government needs to take any steps to mitigate any negative consequences of this 

change for employees and employers, such as those who may be locked into salary sacrifice 

arrangements? If responding, it would be helpful to understand specific examples and factors the 

government should take into consideration. 

If the change were to go ahead (about which, see our response to Question 2 above), it should be deferred 
by a period that is sufficient to allow all, or nearly all, employees to finish current arrangements. This is 
likely to be three years from the date of any announcement. 

Question 6 

Do you consider that the approach proposed for legislation would work as intended? 

The approach referred to here is the change to the tax and NIC treatment of certain benefits as set out 
under The proposals above. 

It appears from the consultation document that the rules are intended to work by taxing employees on the 
higher of the targeted benefit in kind as calculated at present (being nil for exempt benefits) and the salary 
foregone. 

We are not in a position to say whether the government's intention extends to the consequences (see our 
response to Question 2 above).  

Question 7 

Are there any consequences the government has not considered in proposing to legislate in this way? 

We are not in a position to say what the government has considered and whether this included the matters 
set out in our response to Question 2 above.  

A matter that may cause employers further difficulties is quantifying the amount of the benefit to compare 
this to the amount sacrificed. For example – and perhaps based on our uncertainty about the meaning of 
the proposal at paragraph 3.5 (see The proposals above) – employers in the public sector in particular may 
need to quantify the benefit of workplace parking provided to employees under a salary sacrifice 
arrangement.  

Question 8 

Would this timeline present employers with difficulty, for example with updating payroll software? 

Yes.  
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Question 9 

Are there any other changes that employers would need to make? 

Employers would need in many cases to rewrite fundamentally their reward packages despite the 
comments in paragraph 3.6 that:  

This proposal does not prevent employers from providing BiKs to their employees through salary sacrifice… 

Employees have to find benefits in kind attractive in meeting their needs. Part of the consideration is the 
tax cost – or lack of tax. In relation to cars in particular (see our response to Question 2 above) – but not 
limited to that benefit – employers may not be able to offer a benefit under a salary sacrifice arrangement 
following the proposed changes that is attractive to employees. Some employees may decide, therefore, to 
change jobs to obtain a low emission car under a salary sacrifice arrangement without a penal tax charge 
(see our response to Question 2 above). This will be disruptive and costly for employers. 

Question 10 

Are there any other compliance considerations which HMRC should be aware of? 

It is not our role to advise HMRC about how to deal with compliance. However, as we have noted in a 
number of our responses to consultations, HMRC appears to struggle to police the rules – perhaps due to 
a lack of staff and adequate training on complex issues – and later to introduce even more legislation as a 
claimed panacea. We would ask HMRC to consider whether it will be able to ensure that the proposed 
rules are followed (although see our response to Question 2 above about the negative impact that they 
would have) so that further legislation will not be proposed later.   

Conclusion 

As noted under Background above, the government cites the cost to the Exchequer as a significant reason 
for proposing the changes set out in the consultation document (as outlined under The proposals above). 
Despite that, there is no mention whatsoever in the document of the cost to the Exchequer arising from 
the use of salary sacrifice arrangements or the expected savings. Some will find that curious and ask why 
no figures have been presented.  

In this regard, as noted under Background above, one of the government's concerns is that: 

 salary sacrifice arrangements can artificially increase entitlement to tax credits or Universal Credit. 
 
The tone of the language here implies that there is a view in government that a salary sacrifice is not a 
legitimate and legal change to an employee's salary. There is, however, nothing artificial about a change in 
salary. This approach is not helpful to those framing responses to the consultation, as some may conclude 
that it is not the cost of salary sacrifices that is of concern to the government, but a view that all such 
arrangements are artificial. If that is the case, the questions and responses are likely to do little to persuade 
the government otherwise, as the matter of artificiality is not addressed. 

In addition, the document refers only the tax and NIC saved by employers and employees. We have 
considered in some detail in our response to Question 2 above the wider impact on the UK economy in 
relation to cars. This is likely to cost the Exchequer considerably more than the tax and NIC foregone. 

Another key driver for change appears to be to eliminate the disparity between employers who offer 
benefits under a salary sacrifice arrangement and those who do not. As considered under our response to 
Question 2 above, the proposed changes will create further disparities (between new and existing 
employees), while not addressing – rightly in our view – others (employers who provide certain benefits 
and those who do not).  
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A particular point that is mentioned at paragraph 1.3 of the document as a reason for the proposals to 
change the rules relates to the fact that the only benefit that can be taken into account for National 
Minimum Wage or National Living Wage purposes is living accommodation. This means that affected 
employees have to purchase from net pay any other goods or services that could be offered to other 
employees as benefits. We suggest that it is the National Minimum Wage and National Living Wage rules 
that need to be reconsidered here. Although great care would be needed to protect affected employees, it 
would seem worth exploring if there are certain benefits that can be offered as part of a salary sacrifice 
arrangement under certain circumstances to assist these employees.     

We question the logic behind the suggestions that there are inherent costs to the Exchequer and 
unfairness under current salary sacrifice arrangements. As far as the cost to the Exchequer is concerned, as 
noted under our response to Question 2 above, individuals are currently able to negotiate the mix of salary 
and benefits that suits their needs at that time before joining an organisation. The consultation document 
does not consider that to be a cost to the Exchequer, being concerned at paragraph 2.3 only with 
arrangements:  

… where an employee is able to trade BiKs for cash pay…      

The consultation does not make it clear why only the latter is unacceptable when the practical difference is 
solely in the timing of the events.    

In terms of fairness, we have set out in our response to Question 2 above how a new employee will be 
better off financially under the proposals than an existing employee on ostensibly the same reward 
package. 

Returning to example of low emission cars mentioned in our response to Question 2 above, there is a clear 
policy reason, as set out in Company car tax for ultra-low emission cars (see our response to Question 2 above) 
for the taxable benefit to be set at a low level. The proposals being considered here appear to lack a clear 
policy objective as: 

 no information is given about the cost to the Exchequer and the expected savings 

 one apparent discrepancy relating to fairness – which does not bear close examination – will be 
replaced by another.   

 
For the reasons explained above, we strongly recommend that these proposals are not taken forward, as 
the potential damage to the economy is likely to exceed any tax and NIC savings.  

If there are particular arrangements that are giving rise to concern, these should be identified. If these are 
compliance-related, HMRC has sufficient tools to tackle these. If they are policy based, the concerns 
should be clearly and fully explained in a fresh consultation that should also allow solutions to be 
suggested rather than asking for comments on proposed solutions.     
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