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Grant Thornton UK LLP's response to the technical 

consultation on tackling disguised remuneration 

We are grateful for the opportunity to comment on the technical consultation document in relation to 
tackling disguised remuneration.   

Grant Thornton's response 

Introduction 

We understand HMRC's difficult challenge in respect of some of the disguised remuneration schemes in 
existence; however, we consider that some of the proposals will  be viewed as excessive and be subject to 
challenge. This is particularly the case in relation to the retrospective nature of some of the proposals 
outlined and how these appear to be at odds with the fundamental principles of the self-assessment 
regime. For example, the loan charge proposed in Chapter 6 appears to be a means of allowing HMRC the 
opportunity to tax arrangements entered into before the current rules in Part 7A ITEPA 2003 applied in 
cases where it could not or did not do so previously under the rules then in place. As the time limits for 
such challenges have passed in many cases, creating a statutory myth that the arrangements give rise to a 
tax liability now by means of retrospection could be seen as going against the principles of fairness in 
taxation that the government espouses. If the arrangements should have been challenged previously under 
the existing legislation and were not, it is difficult to see how it is fair that the rules are simply changed 
now. If there was no tax liability at the time, the perceived level of unfairness about retrospection is likely 
to be greater.  

The proposals 

The various proposals in the consultation document are considered in our responses to the questions in 
that document, as set out below. 
 

Tackling the continued use of schemes 

Question 2.1 - Are there any other transactions or arrangements which the government should 
consider excluding from the new loan transfer rules?  
 
The exception needs to be broader and include situations where a loan is made by a company within a 
group of companies where the employee is employed by a different group company. 

 
Question 2.2 - Are there any other transactions or arrangements which the government should 
consider excluding from the close companies’ gateway?  

 
No comment. 

 
Question 2.3 - Are there any additional criteria or conditions the government should consider to 
ensure that the close companies’ gateway is targeted at DR schemes?  

 
The assumption in the document appears to be that, contrary to reality, participators in close companies 
who happen to be directors or employees will always be in receipt of disguised remuneration, rather than 
receiving something by virtue of their shareholding. The proposal will be capable, therefore, of creating 
employment income where there is none.  

It is not clear why it is thought that the exiting provisions do not catch cases of actual disguised 
remuneration.  

 
 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/545085/Tackling_disguised_remuneration-technical_consultation.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/545085/Tackling_disguised_remuneration-technical_consultation.pdf
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If, despite of the concerns expressed above, the government proceeds with this proposal, the legislation 
and subsequent guidance (which should accompany the legislation and not replace it) should set out 
clearly that this measure is specifically targeted at cases where tax avoidance is the main purpose or one of 
the main purposes.   

Question 2.4 - Are there any other instances of double taxation that the government should 
consider?  
 
It will be important for the government to provide clarity to taxpayers, advisors and HMRC's staff to 
ensure that double taxation does not occur. 
 
Consideration should be given to a broadly based provision that ensures that double taxation does not 
occur. 
 
Question 2.5 - The proposal is that employment taxes must be paid at the time the contribution is 
made. Will this affect arrangements, or transactions, that are not part of DR schemes which the 
government should consider excepting?  

 
This proposal seeks to alter a fundamental principle of the tax code by denying deductions on the 
payment of taxable earnings to an individual. If a payment or benefit is actually remuneration, it should be 
treated as tax deductible; to treat the basic tax rules as a way of punishing those who do not comply with 
the rules creates a precedent that many may feel uncomfortable with.  
 
Another concern is that the provisions are so widely drawn that they may impact on arrangements that are 
not disguised remuneration. A more prudent approach would be to apply the provisions only where tax 
avoidance is the main purpose, or one of the main purposes, for entering into the transaction.   

 
Question 2.6 - Will the requirement for employment taxes to be paid at the time of the 
contribution cause any problems? Should there be a reasonable period of time before the 
employment taxes have to be paid, and if so how long should that be?  

 
We consider that fiscal symmetry should be applied in determining when employment taxes should be 
paid. However, if the proposals are to be implemented as planned, there should be consideration given to 
whether a reasonable excuse provision should be incorporated.  

 
Question 2.7 - Are there other approaches to deductions the government should consider in 
attempting to discourage the use of DR schemes?  

 
See our response to Question 2.5 above. 

 

Transfer of liability 

 
Question 3.1 - Do the proposals include sufficient safeguards to ensure the liability is not 
transferred in inappropriate circumstances?  

 
HMRC has the ability to issue Accelerated Payment Notices and where appropriate use its debt collecting 
powers to enforce collection of the amounts included within. As such, HMRC already has sufficient 
powers at its disposal to identify those entities which might not be able to settle the outstanding amount 
in full, or at least agree a suitable time to pay arrangement.   
 
If the proposals go ahead as planned, there needs to be much better safeguards to ensure that HMRC's 
powers are not used excessively or erroneously. We consider in such circumstances that a submission to 
and authorisation by an independent tax tribunal would be the most appropriate safeguard.    
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Question 3.2 - Are there any other circumstances in which a Part 7A liability should be transferred 
from the employer to the employee?  

 
No comment. 

 
The loan charge 

 
Question 4.1 - Are there any additional criteria or conditions the government should consider to 
ensure the close companies’ gateway is targeted only at DR schemes?  

 
The question here is clearly not the one that was intended. 

In our view, it is not equitable to seek to tax loans that have been in existence for up to 20 years when 
HMRC had the opportunity to challenge these arrangements under the normal tax assessing provisions. 
The fact that there has been no challenge could be taken as indicative that the loans were not capable of 
challenge when made. The retrospective nature of the proposals is at fundamental odds with the general 
principle of the self-assessment regime, including certainty. 

Retrospective legislation is perceived by many to be 'bad law', especially when used to impose a tax liability 
where none existed at the time of the transaction. 

 
Question 4.2 - Are there any arrangements that could be caught by these anti-avoidance 
provisions that the government should consider excluding?  

 
We consider that the general tax time limits for assessments should apply in all cases. 

 
Question 4.3 - Are there any additional criteria or conditions the government should consider to 
ensure the anti-avoidance provisions prevent attempts to circumvent the loan charge?  
 
We suggest that the legislation is clear that the provisions apply only to those arrangements where tax 
avoidance was the main purpose or one of the main purposes. 

 
Question 4.4 - Are there further types of loan which the government should consider allowing to 
qualify for postponement?  

 
No comment. 
 
Question 4.5 - Are there are any practical issues with the application process for postponement 
approval described above?  
 
Clients and advisors often have difficulty in finding a dedicated unit within HMRC that has the experience 
and knowledge to deal with the intricacies of specialist legislation. We would propose that a specialist unit 
is set up within HMRC to assist in dealing with queries in relation to the new proposals. 
 

Additional technical details 

Question 5.1 - Are there any circumstances in which the second double taxation provision 
described above would give rise to anomalous or unfair results?     
 
No comment. 

 



 

4 
 

Question 5.2 - Are there any cases where there might be double taxation involving Part 7A which 
are not prevented either by the two new provisions described above, or by existing double 
taxation provisions? 
 
No comment.  
  
Question 5.3 - Does the draft legislation for the second new double taxation provision described 
above work as intended?  
 
The proposed legislation is lengthy complex and – although generally guidance should not replace 
legislation – will require detailed guidance, including numerous examples based on cases HMRC has seen 
and processed, to ensure consistency of treatment is applied.   
 
Question 5.4 - Should affected scheme users be given the choice of whether to set their AP 
against an overlapping Part 7A charge? Or should the amount automatically be used in payment 
of the later charge?  
 
It would appear more beneficial to HMRC to automatically assign the payment under the Accelerated 
Payment Notice to meet the Part 7A charge, but there may be legal points to consider in these 
circumstances.   
 
Therefore, we would consider it more equitable for an election to apply.   

If the employer chooses to settle the liability on behalf of the employee (as in Example 5.11), the 
consultation document is silent on whether HMRC would look to apply a grossing up charge under s222 
ITEPA 2003.   

Question 5.5 - Are there any other interactions between the changes set out in this document and 
other areas of the tax system that are of particular concern?  
 
No comment. 

 

Similar avoidance schemes 

 
Question 6.1 - Are there any arrangements that could be caught by this proposal that the 
government should consider excluding?  
 
The proposals are so widely drawn that it is likely that genuine commercial transactions will be affected.  
We do not consider removing the "main purpose" tax avoidance test is appropriate, especially in light of 
the other provisions HMRC has in relation to avoidance schemes including the General Anti Abuse Rule 
(GAAR). 
 
Question 6.2 - Are there any additional criteria, or conditions, the government should consider to 
ensure that the proposal is targeted at schemes involving self-employed earnings?  
 
See our response to Question 6.2 above. 
 
Question 6.3 - Is there another approach the government should consider in attempting to tackle 
schemes involving self-employed earnings?  
 
HMRC should consider using the GAAR in examples such as those outlined in the consultation 
document. 
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Question 6.4 - Are there any circumstances where this measure could lead to double taxation on 
the same profits of a trade?  
 
We are unaware of any such incidences, albeit the proposals are so widely drawn that we consider it likely 
there will be situations where double taxation occurs. 

Question 6.5 - Are there any loans or other similar amounts that should not be affected by this 
proposal 

No comment. 
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Contacts 

For any queries in respect of our comments in this document, please contact: 
 
Kevin Thorne   (email: kevin.thorne@uk.gt.com) 

David Reilly  (email:david.reilly@uk.gt.com) 

Grant Thornton UK LLP 
Grant Thornton House 
Melton Street 
Euston Square 
LONDON 
NW1 2EP 
 
Telephone:  020 7383 5100 
Fax:   020 7383 4715 
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