
 
 
 

Reforms to the taxation of  non-domiciles: 

further consultation  

Introduction 

Grant Thornton UK LLP ("Grant Thornton") has considered the specific questions raised in 

the consultation document "Reforms to the taxation of non-domiciles: further consultation", 

published by HM Revenue & Customs (HMRC) on 19 August 2016 and we welcome the 

opportunity to respond. In addition we have commented on a range of other issues 

considered in the consultation document but in relation to which no specific questions were 

raised. 

The announcements made at the Summer Budget 2015 mean that individuals who live in the 
UK for a long time will have to pay UK tax on their worldwide income and gains in the same 
way as an individual who is domiciled in the UK. They will also mean that any individual who 
is born in the UK and who has a UK domicile of origin will no longer be able to claim non-
UK domicile (non-dom) status for tax purposes while they are living in the UK, even if they 
had previously left the UK and acquired a domicile of choice in another country. 

The consultation document addresses a number of specific issues, such as the future 
inheritance tax (IHT) position in relation to UK residential property, as well as setting out 
provisions that will ease the position of individuals who will become deemed domiciled in the 
UK on 6 April 2017. It also sets out a revised framework for the non-resident trusts 
established by such individuals, which will now qualify as protected trusts provided various 
requirements are met, as well as exploring how business investment relief might be used to 
better effect to encourage economic development within the UK.   

It is understood that the draft legislation is to be published on 5 December 2016. Bearing in 
mind the extremely brief timescales involved, Grant Thornton has responded at length as the 
issues addressed are of fundamental importance to a number of our non-dom clients who will 
be deemed domiciled on 6 April 2017.  

Grant Thornton would also urge that when the draft legislation is published its terms are as 
complete as possible, so that non-doms will be able to plan their tax affairs with a degree of 
certainty as to the proposed framework to be adopted. Timescales are likely to be extremely 
short, and clarity and certainty, wherever possible, would be greatly appreciated. In addition it 
would be very helpful if draft guidance is published at the same time in order to clarify any 
practical aspects. 

 

 

  

 

https://www.gov.uk/government/consultations/reforms-to-the-taxation-of-non-domiciles-further-consultation/reforms-to-the-taxation-of-non-domiciles-further-consultation
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Responses to specific questions 

 

Inheritance tax on UK residential property  

1. Are there any difficulties in introducing the IHT charge by amending the 
legislation in this way? 
In order to meet this objective, the government proposes to remove UK residential 
properties owned indirectly through offshore structures from the current definitions of 
excluded property for IHT purposes. Such UK residential properties will no longer fall 
outside the charge to IHT; this will apply whether or not the overseas structure is owned 
by an individual or a trust. However this change brings with it a number of difficulties in 
that the balance of the IHT legislation is not properly geared to levying a charge to tax in 
this way.  

 
2. Are there any reasons why the extended charge should not apply to all chargeable 

events? 
There is no reason why an extended tax charge should not apply to new structures going 
forward. The point at issue is whether the charge to tax should exactly mimic the way 
that IHT is imposed on UK domiciliaries by looking through an overseas structure to 
impose a charge to tax on the ultimate owner of the property. Such owners might include 
overseas trustees or individuals.  

The difficulty here is that attributing ultimate ownership of UK residential property to a 
discretionary trust can have punitively unattractive tax consequences. Any set of rules 
that uses this comparator to underpin its application is likely to produce results that are 
highly unfair. A much fairer and more efficient way of dealing with the charge to tax 
would be to extend the amount charged under the annual tax on enveloped dwellings 
(ATED) rules. If that route is not followed, we suggest that at the very least that the gift 
with reservation of benefit rules are excluded from applying in such cases.  

 
3. Do you agree that the definition of a dwelling introduced for the purposes of non-

resident CGT would provide the most suitable basis for the extended IHT 
charge?  
We consider that the definitions would be appropriate. In particular it will be important 
to introduce exemptions and exceptions along the lines set out in Schedule C1 TCGA 
1992 in relation to non-resident capital gains tax (CGT). This is to ensure that bona fide 
investors in UK residential property are not deterred from continuing to do so in the 
light of the proposed new rules. Additionally, it will be important to ensure that the 
definition does not extend to stock held by property developers, or extend to other 
forms of trading activity. 
 

 
4. Do you agree that this is the most suitable approach for dealing with situations 

where the use of a property is mixed or has changed over time?  
A general apportionment rule, on a just and equitable basis, would be required where 
'mixed property' is held. An example would be a flat located above business retail 
premises. The proposal in the consultation document is that property will be within the 
charge to IHT where it has been a dwelling at any time within the two years preceding a 
transfer. The selection of a two year holding period seems to us to be largely arbitrary. 
There is no real merit in making reference to the business property relief holding period, 
as the residential property relief rules have no linkage or relevance to those rules.  
 
In addition, we consider that further changes will have to be made if the rules are to 
operate in a fair manner. For example, it would be unfair if a purchaser acquires property 
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which had been residential within the previous period of two years but currently has a 
business use. The purchaser would run the risk of suffering an IHT charge where they 
held shares in the non-resident company concerned and die within 2 years of having 
made the purchase. We would suggest that a better approach would be to ensure that the 
period of ownership was the period of two years or the date the interest in the property 
was acquired if shorter.  
 
In order to safeguard the Exchequer, it would be necessary to introduce rules to ignore  
connected party transactions which were undertaken simply to reduce the holding period, 
making the charge to tax more difficult to police and administer 

 
 

5. Are there any potential difficulties in this approach?  
This approach has a number of drawbacks, as it will mean that that the taxpayer will need 
to monitor their structures taking into account dates that are relevant for IHT purposes. 
The difficulty is that this might extend to what is in reality a relatively small portion of the 
overall wealth held in the offshore structure. The shares which indirectly reflect the value 
of the UK property concerned will need to be valued. HMRC will also need to value the 
shares concerned if they are to properly police the charge to tax. All of this will incur 
costs both for the Exchequer and the taxpayer. However, retaining the valuation point at 
the level of the share or interest held is fundamentally important if a taxpayer is to be 
charged only by reference to the commercial value of his or her holding or interest in the 
property concerned.   
 
It will also be necessary to introduce rules to prevent the fragmentation of interests in 
property holding companies where shares are held by related entities or parties. Again, 
this will increase the risk that innocent arrangements will be caught, especially where such 
arrangements are of a longstanding nature within families. It will make the process of 
enforcing and policing the rules more onerous and intrusive, as well as making the likely 
cost of enforcement and administration higher. 
 
A practical issue that should be addressed is to introduce a de minimis level where small 
minority shareholders are excluded from a charge to IHT where their holding is less than 
(say) 10% taking into account related person holdings. The precedent for this is the way 
that s13 TCGA 1992 applies in the capital gains tax context where non-resident closely 
held  companies realise gains.  
 

 
6. Are there any difficulties in this approach to determining the value of property 

chargeable to IHT?  
The position as to how the value of property is to be determined by reference to debt 
used to acquire the property concerned is particularly complex, and potentially 
unsatisfactory. It is not clear that debt lent by a shareholder to a non-resident company 
would be deductible. The IHT legislation is not well adapted to 'looking through' a 
complex holding structure and allocating tax liabilities, whether in whole or in part, to a 
taxpayer. It already has a complex series of anti-avoidance provisions that deal with the 
deductibility of debt and it is not clear how the rules will interact.  
  
The situation will need to be addressed where a company has incurred indebtedness in 
order to make investments, some of which are UK residential property and some are not. 
How will the debt be allocated to the UK property? The consultation document suggests 
that a pro-rate approach might be required but there is a question mark as regards 
whether any relief would apply unless the debt was specifically charged in any event 
under existing rules.  
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A pro rate approach would mean that investors in UK residential property will have to 
disclose their entire holding structure and the way that they have financed the acquisition 
of the property concerned. It is possible that investors will simply find that this is far too 
intrusive, and decide that investments in residential property can be better made in other 
jurisdictions. Such an effect would not seem to be in the economic interests of the UK. 
 
If the connected party debt is not disallowed, the corollary suggested in one of the 
consultation meetings is that any debt which would otherwise be treated as being foreign 
(because the debtor is non-resident) would have to be characterised as being UK sited in 
so far as it related to UK property. Were this approach to be adopted, it would mean that 
loans between non-resident family members or family entities could cause the IHT net to 
widen further encompassing lenders who would have no reason to know how the money 
was invested or that they might encounter an IHT liability as a result.  
 
Such an approach, if adopted, is likely to simply encourage lenders to insist that the funds 
lent are not invested in UK residential property. This would have a detrimental effect on 
the UK economy. Any definition of connected party lending would need to take into 
account investment partnership arrangements which include a bank or other financial 
institution which lends to the partnership, as otherwise the entire indebtedness would be 
disallowed under the connected party rules. 
 

 
7. Will the proposed anti-avoidance rule be an effective way of countering attempts 

to avoid the IHT charge?  
The targeted anti avoidance rule (TAAR) is much too wide, as it is engaged where the 
purpose or one of the purposes of the arrangement is simply to secure a tax advantage. 
This is far wider than the general anti abuse rule and yet has none of the safeguards 
provided for in that legislation. The wording is very wide and seemingly, it would be 
engaged where property was acquired using a commercial loan in order to reduce the 
value of the property subject to tax. It is unclear what policy objective is being served 
through the introduction of the TAAR. 
 

 
8. Do stakeholders agree that these steps will effectively ensure compliance?  

It is not clear how the new provisions will apply or be policed. The weakness of the 
system is that the various powers held by HMRC will only be engaged where HMRC are 
aware that a charge has arisen and have taken steps to collect the liability. Non-
compliance is likely to arise because the ultimate owners of the UK residential property 
are not aware that a liability to tax has arisen rather than as a result of some deliberate 
avoidance intent. This will mean that HMRC will have to educate these ultimate owners 
as to their responsibilities. Such an approach is likely to be resource intensive and there 
will be no guarantee that it will succeed. A far easier approach is simply to increase the 
ATED charge to include an IHT related element.   
 

 
9. Are there any hard cases or unintended consequences that will arise as a result of 

there not being any tax relief for those who want to exit their enveloped 
structures? 
The potential for double taxation is really quite serious, and it is considered that it is 
extremely unfortunate that no relief has been introduced for those who want to exit their 
enveloped structures. We are concerned that there was still not been any announcement 
as to the way that the SDLT rules will apply to de-enveloping arrangements despite the 
continuing requests for such guidance to be forthcoming. 
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Business Investment Relief   

10. In what ways might the current scheme be changed to encourage greater 
investment in the UK  
 
The incentive for non-doms to invest in qualifying shares must be increased  
Focusing on the key issues we would like to see the tax incentive for business investment 
relief broadened in two main ways.  
 
Firstly, we would like to see the two year ownership period for IHT business property 
relief waived for qualifying investments. The logic behind this is that if the funds had 
been held offshore they could have qualified for exemption from IHT because the assets 
were treated as being IHT excluded property.  
 
Secondly, we would like to see that the funds used to fund the investment would be 
treated as being it “cleansed” so that upon disposal of the investment after a holding 
period of 5 years the proceeds will be treated as being clean capital. 
 
The legislation should be amended to allow a hybrid target company to be a 
qualifying company.  
The rules currently provide that the company invested in must be (s809VD ITA 2007): 
 
•        An eligible trading company; 
•        An eligible stakeholder company; or 
•        An eligible holding company. 
                      
The definitions of each of these require that trading, or investing or being a holding 
company is substantially all that the company does.  This means that an investment in a 
company which does a little of each would not be a qualifying investment for business 
investment relief.  For example the target company has a rental property and also has 
loan investments in an eligible trading company.   
 
Even though both of these are “acceptable” activities, any investment in the target 
company would not qualify as a qualifying investment since the target company is not a 
trading company or a stakeholder company, it is a sort of hybrid of both.  
 
The relief should be made more flexible 
We believe that the relief should configured so that it enables investors to use the type of 
vehicle for making investments that they are happiest in using. So we would like the relief 
to extend to investments made by any type of partnership.  
 
We would also want the relief to extend to the purchase of existing shares in qualifying 
companies rather than simply to the subscription for new share capital. Putting these two 
elements together we could envisage that  a number of our entrepreneurial non-dom 
clients would consider establishing investment partnerships comprised of various family 
offshore trusts and companies as well as using their own unremitted foreign income and 
gains to acquire existing trading companies, or to buy out dissenting minority interests in 
existing business.  
 
 

11. Are you able to provide any evidence which might indicate that these changes will 
lead to a significant increase in UK investment 
Many of our entrepreneurial non-dom clients have expressed an interest in being able to 
invest their unremitted foreign income and gains in the UK but have been deterred by 
the tax consequences of doing so under business investment relief. The current way that 
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the relief is structured is not attractive enough to encourage them to take advantage of it, 
given its complexity and potential for triggering inadvertent tax charges.  

 
 

12. What aspects of the scheme might usefully be simplified while maintaining its 
policy objective and encourage greater take up? 
There are a number of ways the current scheme could be changed to make it more 
effective in terms of encouraging  non-doms to invest in the UK economy. The structure 
of ss809VA-809VO ITA is unduly complex and contains too many potential pitfalls for 
the regime to be comfortably recommended to non UK domiciled individuals on a wide 
scale basis.  

 
The focus of the relief is on investment made in a private limited company. The shares 
cannot be quoted on a recognised stock exchange although AIM investments are 
allowed. The problem is that the amount of shareholder information that would be 
available to a small minority shareholder in an unquoted company is very limited. This 
means that it would often be unwise to invest in such a company.  
 
This element of over regulation, coupled with the prospect that such companies are 
unlikely to have long established trading histories, makes such investments high risk. This 
means that the scope of the relief is directed to cases where non-doms establish 
arrangements where they have controlling interests. 
 
We consider that the operation of the relief should be extended – not only as regards the 
manner set out at 10 above – but to the acquisition of  both AIM and fully listed 
company shares where such companies are UK resident. Investment in such companies 
should be allowed under the terms of any revised relief. 
 
 

13. What change would you make to ensure the anti-avoidance provisions are 
properly targeted to prevent abuse? 
The current extraction of value rules are designed to prevent abuse of the reliefs 
available. Unfortunately the rules are unduly complex, making it difficult to be sure that 
relief continues to be available where the company is controlled by entities/persons 
connected with the claimant:  S809VH(2)(a). The term extraction of value is not defined 
which increases uncertainty that relief will be available, or, if initially available, lost 
inadvertently. 
 
One of the problems is that there is no de minimis limit, so the moment the rule is 
infringed all the original income and gains are treated as remitted. An observation was 
made in one of the Stakeholder meetings as part of the consultation process that the 
legislation refers to ‘value is received’ as opposed to, say, a ‘benefit being received’ which 
causes some advisers concern. There is no proportionate claw back of relief – making it 
an all or nothing test and potentially very unfair where a relatively minor benefit is 
received. 
 
Another issue is that the charge can be triggered by value being extracted by any relevant 
person; this widens the range of circumstances where in practice relief might be lost. At 
the end of the day, a UK resident non UK domiciled individual does not have to invest 
in UK based businesses; he or she can do so abroad and to some this might be seen as an 
easier option under existing provisions. Our overall recommendation is that the current 
rules are simplified, and made less onerous, as well as being directed to the 
encouragement of investment in the UK on a far wider scale. The way that the current 
rules are drafted is to limit the advantages available to non-doms seeking to make such 
investments, rather than actively encouraging them to do so. 
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Additional responses 

 

Deemed domicile for long-term residents- excluding trusts  

14. Using the SRT for Determining Residency for the Period Prior to the SRT being 
in place 
We have no objection to the stated position in the Consultation Document 
 

15. Years Spent During Childhood 
No comment. 
 

16. Disregarding Split Years 
No comment. 

17. Treatment of Assets Sold during a Period of Non-Residence when the Remittance 
Basis would have applied under the Current Rules 
We welcome this transitional provision albeit it we do note that it is very narrowly drawn 
in that the disposal must have occurred before Summer Budget 2015. We consider that 
the provision should not be restricted in this way, as it is difficult to identify what real 
mischief the restriction is seeking to address. 

 
18. Treatment of those who left the UK before they Became Deemed-Domiciled for 

IHT under the 17/20 Year Rule and then returned here 
We welcome the clarification that a transfer of excluded property will not become a failed 
PET if the transferor dies within 7 years whilst deemed-domiciled. We would also 
welcome a similar assurance in relation to the proposals on UK residential property. The 
consultation document appears to suggest that a transfer of what was excluded property 
(i.e. the shares in the foreign UK residential property owning company) before 6 April 
2017 can become a failed PET for IHT purposes should the settlor die after 6 April 2017 
and within 7 years of the transfer. Such treatment would be out of kilter with the earlier 
assurance referred to above, and would be most unfair if sustained.  

19. The Rebasing Election 
We very much welcome the rebasing election, but consider that in order to give a full 
measure of relief  to those who become deemed domiciled on 6 April 2017, the rebasing 
election should also rebase assets held by corporates and trustees not just personally held 
assets. In addition if a cut-off date is felt necessary we suggest that it should be midnight 
on Budget Day 2016 as the prospect of a rebasing election was not announced until 
Budget 2016 
 
The consultation document also states that the protection will be limited to those assets 
which were foreign situs at the date of the Summer Budget 2015. We understand that this 
also means that the asset must be owned by the taxpayer on that date. We are not sure 
why this is needed. A cut-off date could lead to some extremely unjust scenarios such as 
where gains have been rolled-over or share for share swaps have occurred. We would 
expect that the new assets acquired will be treated for the purposes of the rebasing 
election as having been acquired when the old asset was acquired. 
 
We believe that the rebasing election should also apply to offshore income gains. These 
are in reality capital disposals that happen to be charged to income tax rather than CGT.  
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We also believe that the rebasing election should apply to partnership (and LLP) assets.  
In addition, from a general perspective we feel that only allowing taxpayers who are 
deemed-domiciled on 6 April 2017 to access the rebasing election is very unfair. We 
suggest that a more reasonable approach would be to allow a rebasing election for 
anyone becoming deemed-domiciled within, say, 5 tax years of 6 April 2017 i.e. between 
2017/18 and 2022/23.  

 
20. The requirement to pay the Remittance Basis Charge (RBC) to qualify for 

rebasing 
We do not believe that paying the RBC should be a condition for accessing rebasing 
where the individual would not have been able to pay the RBC by virtue of meeting the 
automatic remittance basis tests. For example, a minor cannot pay the RBC but is just as 
liable to become deemed domiciled under the new rules as an adult. In such 
circumstances it is not fair that rebasing relief is not available. 

21. Offshore Funds of Foreign Income and Gains “cleansing”  
We very much welcome this proposal, as it will enable non-doms to bring funds into the 
UK which will be in the interests of the economy as a whole.  In the stakeholder 
discussions that have taken place since the consultation document was published, the 
idea of a “one-shot” approach to 'cleansing' bank accounts has been raised. It would 
mean that once a bank account is cleansed of one category of funds it cannot then be 
cleansed of any further funds in relation to that category again. This would be so even 
though the window was still be open.  

We think such an approach is unnecessarily restrictive, and consider that provided the 
correct levels of income or gain have been dealt with by the end of the 2017-18, the 
policy objectives will have been met. In addition, we would also ask that the window for 
reorganising the accounts is extended to two years. We would hope that a pragmatic 
approach is adopted when considering such apportionments, and that the legislation 
gives sufficient flexibility for this to be undertaken.  

22. The £2,000 De-Minimis Rule  
No comment. 

 
23. Foreign Capital Losses 

No additional comment. 
 

24. Implications for IHT  
We welcome this change but would ask that the time limits are realigned with the way 
that they operate currently. An individual  will lose his or her deemed domicile on the 
first day of fourth year of non-residence rather than at the end of that tax year. We would 
be grateful if the status quo was restored. We also understand, following stakeholder 
meetings, that where an individual leaves the UK during his or her 15th year of residence, 
he or she would then become deemed domicile in the following year when he or she was 
not resident. We suggest that this approach is revised, as it does not intuitively fit with 
concept of treating individuals as being deemed domiciled by reference to their residence 
status.  

 
25. Spousal Election 

No comment. 
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Deemed domicile for long-term residents- Protected Trusts  

A Grant Thornton representative has attended each of the four main consultation meetings. 
We welcome the approach that has been taken in moving away from the provisions set out in 
the September 2015 consultation document. This would have resulted in tax charges in 
relation to assets held in offshore trust structures where no income or gains were actually 
realised.  Whilst the proposals set out in the current consultation document are an 
improvement upon those earlier proposals, we still have strong reservations about the current 
proposals in their own right as set out in the consultation document.  

This has resulted in detailed discussions in all the consultation meetings apart from the 
meeting relating to the proposes extension of IHT to enveloped properties. Various 
proposals have been made to HM Treasury (HMT) and HMRC.  Prior to the 20 September 
meeting the ICAEW Tax Faculty drafted and shared with members from a number of the 
other representative bodies, four case studies. Two of these were in relation to  CGT and two 
with respect to Income Tax. These case studies were also shared with HMT and HMRC.   

Grant Thornton supports these proposals. We believe that it is important to ensure that s86 
TCGA 1992 is 'switched off' whilst a settlement continues to be protected, so that s87 TCGA 
1992 can continue to operate (in some form). We also consider that the proposals contained 
in the current consultation which would have the effect of causing the benefit of tax 
protection to be lost are far too narrow, and undermines the principle of tax protection itself. 
It is for this reason we favour the proposals discussed at the meeting of 20 September in so 
far as they coincide with the outline framework set out in the ICAEW Tax Faculty case 
studies.  

The effect of the proposed reforms has been to bring a number of double taxation issues to 
the fore that were previously masked by the operation of the remittance basis rules. These 
issues are very important and will have a significant impact on how the protected settlement 
rules will apply in practice. Any new framework that is introduced should take into account 
that non UK domiciliaries will necessarily have an  international context, and that in many 
cases double taxation will arise. There would appear to be three main cases where this will 
arise:  

 Reimbursement from the trust fund to the settlor to pay foreign taxes arising on trust 
income and gains; 

 Double tax relief where a close family member receives a payment which is taxed in 
their jurisdiction of residence and then also taxed on the UK resident settlor; and, 

 Credit for local taxes suffered by the trustees; for example, a US resident trust will 
generally be taxed in full in the US on all income and gains. 

Of these instances of double taxation, it is the risk that a foreign state will tax the income and 
gains of the trust arrangement in one way whilst the UK taxes it another, so that true double 
taxation arises which is not relieved by any relevant double taxation treaty between the 
foreign state and the UK. In such circumstances we would propose a change to the definition 
of a benefit for the purposes of s731 ITA 2007 (as well as that of a capital payment for s87 
TCGA 1992) so it does not extend as far as the payment by the trustees (or one of their non-
resident companies) of taxes which are levied on a settlor by a foreign state in relation to the 
gains or income received by the trustees or their companies. This does not mean that the 
Exchequer would be losing revenue to which it was justly entitled; rather we would argue that 
it was not fairly entitled to levy a charge to tax in such instances in any event. 
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26. Born in the UK with a UK domicile of origin 
We consider that it is unfair to establish rules which can cause penal tax consequences 
based on arbitrary factors such as individual’s place of birth and domicile of origin. These 
are both factors over which an individual has no control, and imposing punitive 
consequences as a result of the interplay of these factors cannot possibly influence 
taxpayer behaviours.  For example, consider the position of an individual born in the UK 
who acquires a domicile of origin there at birth and who subsequently moves abroad with 
his or her family and acquires a domicile of dependency abroad. In the event of their 
return to the UK, for example as part of a job relocation, there is a risk that their foreign 
domicile will be displaced which could result in particularly adverse tax consequences 
were they to die whilst resident in the UK. The same consequences would not arise for a 
sibling who was born abroad, but who later returns to the UK on a temporary job related 
assignment. We would invite the Government to reconsider its position. 

  

27. IHT Grace Period    
We consider that the grace period is too short and should be increased to a period of 3 
tax years. The current proposal runs the risk of being unduly short. For example, if a 
taxpayer were to return to the UK at the end of a tax year, inadvertently becoming tax 
resident and dies on 6 April following. In such circumstances his or her estate would be 
charged to UK IHT in full.  Although this proposal extends solely to IHT, we would 
invite the government to introduce a longer general grace period of three tax years across 
all of the taxes. This would help to accommodate secondment for employment purposes. 

 
28. Impact of IHT reforms on Non-Resident Trusts    

No further comments. 
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