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CD: How would you describe the 
current level of commercial disputes 
across Russia and the Commonwealth of 
Independent States (CIS)? To what extent 
have you seen an increase in this area?

Gritsenko: The level of disputes is hard to 

estimate, given that a large number will remain 

confidential when resolved by arbitration. 

The English courts continued to assert 

jurisdiction over defendants, including 

Russian defendants, which have personal 

ties with England, in cases such as 

Bestolov v. Povarenkin and Eng King v. 

Petrillo. As to the LCIA, a third of their 

cases are connected with Russia and the 

Commonwealth of Independent States 

(CIS), even if the parties may not have a 

Russian nationality but rather are nationals 

of the British Virgin Islands or Cyprus, 

among others. Russian and CIS parties are 

also very active in arbitrations before the Stockholm 

Chamber of Commerce.

Biriulin: Commercial disputes are often a way to 

solve commercial problems. The number of cases 

in Russia has been moderately growing from 2011 

to reach more than 1,500,000 in 2016. The growing 

number may be explained by the fact that business 

has been growing in recent years, even though 

the growth rate of the economy is low. One of the 

problems is a shortage of money. Profits are used 

to finance turnover, so there is not much left to 

develop a business, hence many companies have 

to use credit. We believe the number of cases will 

remain approximately at the same level because the 

law is stable and no drastic changes are expected. 

Commercial disputes are examined for the most part 

by commercial courts. Common courts in Russia 

are the proper venue for a limited number of cases 

where physical persons are involved. These may be 

owners of copyrights or patents.

Leeds: The number of disputes across Russia 

and the CIS remains high and their value is also 

substantial, with many being in the bracket of 

hundreds of millions and even billions. There 

continue to be disputes within the region but often 
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they spread to other jurisdictions either due to the 

way that businesses are owned, such as through 

offshore corporate structures, or as a result of 

clauses which enable disputes to occur in, for 

example, London.

Rubins: The volume of CIS-related commercial 

disputes is holding rather steady. We have seen the 

tailing off of ‘desperation’ litigation that prevailed in 

2014-2015, with the economic downturn and low oil 

prices arising out of sanctions leading to fights over 

the leavings of stressed Russian businesses. The 

Akhmetov cases that are currently in arbitration and 

the English courts show that this kind of situation 

persists, but is less common today.

CD: What types of dispute have been 
common in recent months? What are the 
driving factors behind them?

Biriulin: For the most part, conflicts arise from 

violation of the obligations between companies. 

There are also cases where companies dispute 

decisions made by administrative bodies such 

as tax authorities. These disputes may involve 

restoration of damages, disputed intellectual 

property and corporate disputes. In the past two 

years, the number of disputes related to bankruptcy 

has increased in Russia. This is due both to the 

introduction of a new institute of bankruptcy and 

to major changes in the law concerning bankruptcy 

of legal entities, which significantly broadens the 

rights of creditors to challenge debtor’s suspicious 

transactions conducted in advance of bankruptcy.

Leeds: In recent months, the most common 

disputes that we have seen relate to claims being 

brought by parties seeking to recover assets and 

commence some form of enforcement process. 

In particular, we have seen a number of banks 

pursuing former management or bringing claims 

against debtors where they have loaned substantial 

sums of money and personal guarantees have 

been given. We have also been seeing a number of 

shareholder disputes where parties have fallen out 

over the business arrangements, whether that be a 

joint venture or joint shareholding, and accordingly 

litigation commences. Parties are increasingly using 

aggressive tactics within these disputes, such as 

obtaining freezing orders and even seeking criminal 

sanctions in extreme cases.

Rubins: The three most prevalent kinds of 

disputes are offshore shareholder battles, which 

are often fought in the courts of Cyprus, BVI or 

the Channel Islands as well as in LCIA arbitration, 

construction, normally with a CIS-based project 

and owner and a foreign contractor, and post-M&A 

disputes, which are primarily about the accuracy 

of representations and warranties after a company 

is sold. Also important are the various investment 

treaty arbitrations by Ukrainian businesses against 
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Russia in relation to the Crimean annexation, and 

Russian businesses against Ukraine in the wake of 

government retaliation.

Gritsenko: We have not seen a marked change 

in the types of disputes emerging in recent months. 

Shareholder disputes continue to be the 

most common, including disputes arising 

out of the shareholder agreements or 

share purchase agreements. We have also 

seen disputes involving loan defaults and 

loan guarantees, as well as those involving 

issues of performance of contract, such 

as supplies of goods. Finally, fraud-related 

disputes feature prominently, arising out 

of the efforts by companies or financial 

institutions to go after their former officers 

and shareholders who have diverted 

assets belonging to the company.

CD: What general considerations should 
parties make when deciding whether to 
pursue litigation or alternative dispute 
resolution (ADR) strategies, such as 
arbitration?

Leeds: There are a number of matters as to 

whether to pursue litigation or alternative dispute 

resolution (ADR) and often there will be multiple 

issues in play affecting the final decision. These 

disputes also take two parties, so the position 

of the other side is also key. Cost is a major 

issue whereby arbitration has historically been 

perceived to be cheaper than litigation, which can 

become extremely expensive. Arbitration will also 

be considered where there will be a continuing 

relationship between the parties. However, a dispute 

has arisen which needs to be resolved as effectively 

as possible. Yet, a number of the disputes that we 

have been looking at recently are likely to lead 

to termination of the relationship, so this is not 

necessarily the correct route to go down. Perhaps 

the largest consideration in this particular market is 

confidentiality. Confidentiality of the parties involved 

and their business interests is a key consideration, 

as is the possibility that the proceedings could have 

an impact on other proceedings due to information 

being released.
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Gritsenko: After the dispute has arisen you 

will generally be constrained by the dispute 

resolution clause in your contract, even if you may 

have a litigation option, particularly in support of 

arbitration, such as interim measures to preserve 

assets, for example. There are a number of 

considerations which usually drive the selection 

of arbitration over court litigation. The first factor 

is the negotiating power of your counterparty. If 

you are in the presence of two parties from two 

different jurisdictions, there may be reluctance by 

the one party to agree to get the dispute resolved 

by the courts of the other’s jurisdiction – with the 

exception of English and some other jurisdictions 

which are considered neutral and are actually 

sought after by foreign parties. The second factor 

is the competence of the arbitrators. While the 

judges in some jurisdictions, such as England, are 

highly professional, in many jurisdictions this is not 

always the case when it comes to sophisticated 

international contracts. The third factor is 

confidentiality. The final factor is enforcement. The 

New York Convention governing enforcement of 

arbitral awards is a more powerful and universal tool 

than any conventions on enforcement of judgments, 

especially when we are talking about non-EU parties.

Rubins: For any party, there are central questions. 

First, do you have a national court that both 

sides can trust? Are the courts that would have 

jurisdiction free from improper influence? Are the 

judges sophisticated in 

international business 

transactions? If 

the answer to 

any of these 

questions is no, 

then arbitration 

is probably the 

best avenue. But 

even if the answer 

to all the questions 

is yes, arbitration will 

nevertheless be advisable where there 

may be a need to enforce the final decision 

internationally. Other than between EU countries, 

court judgments travel poorly. Arbitration awards are 

subject to simplified enforcement around the world 

through the New York Convention.

Biriulin: ADR, though existing in Russia, is not 

popular. Companies mostly go to commercial 

court to pursue their interests. However, this is not 

because arbitration courts are bad or inefficient, 

but mostly a tradition. When deciding upon an ADR 

procedure, it is necessary to clearly understand 

whether it will be possible to enforce a judgment in 

the country in which the dispute is to be executed. 

The decisions of any foreign courts or ‘ad hoc’ 

arbitrations rendered in accordance with procedures 

consistent with the New York Convention are 

relatively effective. The same situation exists in 
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respect of decisions rendered in Russia to be 

executed in the territory of many other countries.

CD: In what ways can the legal and 
regulatory landscape present challenges 
to those seeking to pursue, secure and 
preserve information and assets, often in 
a number of jurisdictions?

Rubins: There are actually a number of very 

effective means of obtaining information and 

preserving assets, particularly in common law 

jurisdictions. In CIS-related disputes, many of the 

companies involved in disputes are based in Cyprus, 

the Channel Islands, BVI or other countries and 

territories where the courts will generally provide 

interim measures of protection, even without 

notice to the opponent, in support of litigation or 

arbitration abroad. In some of these places, the 

orders provided, freezing assets for example, can 

have worldwide scope – at least on its face, with 

enforceability another matter. The real challenge 

is that information and assets in CIS business 

disputes are often held by proxies, such as ex-wives, 

brothers-in-law or completely unrelated people. 

Getting at those can be tricky, because there are no 

uniform rules allowing courts to look behind ‘fronts’ 

to get at the beneficial owner. In most places this 

can be done, but it requires a level of evidence that 

is often going to be nearly impossible to satisfy.

MINI-ROUNDTABLE
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Biriulin: The regulatory landscape is satisfactory 

and very detailed. There is a Civil Code in Russia with 

more than 1500 articles, the Commercial Procedure 

Code and other regulatory documents. There 

are four instances of courts with the supervisory 

instance with the Supreme Court at the top, so the 

parties may obtain a balanced settlement of their 

dispute. The system of commercial courts in Russia 

is multistage and is in contrast to a commercial 

arbitration, which is usually single-staged 

and cannot be appealed. Thus, if either 

party is not satisfied with the decision of 

a regular court of first instance, it can file 

an appeal or cassation complaint. If an 

appeal is filed, the decision of the court 

of first instance does not come into force 

and cannot be executed until the ruling 

is passed by the court of appeal. On the 

one hand, this guarantees a higher level 

of protection for the rights of the parties 

in judicial proceedings. But on the other 

hand, it can also be an unfair way of 

delaying resolution of a dispute until its execution 

may become difficult.

Gritsenko: The biggest challenge is the diversity 

of legal and regulatory landscapes. Tools that are 

available in one jurisdiction are not necessarily 

available in another. For example, the concept and 

test for an English freezing injunction is something 

that is not adopted by continental courts. Even if 

you obtain a so-called ‘worldwide freezing order’ 

from an English court – you may not be able to 

actually enforce it in every jurisdiction where the 

assets are located. At the stage of looking for assets, 

every country’s data protection laws and evidence 

admissibility rules should be considered. Parties and 

lawyers engaging the services of investigators to 

look for assets should ensure that any such activity 

is conducted in a lawful way.

Leeds: The impact of the legal and regulatory 

landscape is key to how a case can be managed 

effectively, so the choice of the ‘central’ jurisdiction 

is crucial, as the wrong jurisdiction can have an 

adverse impact on prospects of success. For 

example, the Insolvency Act 1986 in the UK is 

internationally recognised, so assets located 

outside of the UK can be recovered. To illustrate 

INTERNATIONAL DISPUTES AND ASSET RECOVERY IN RUSSIA & CIS
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this, if you are recovering the assets of an individual 

who is subject to UK proceedings but who has 

assets held offshore, the offshore courts will often 

recognise the jurisdiction of the UK Insolvency Act 

and can then provide assistance. The UK process 

also has well developed case law and experienced 

practitioners who can maximise the likelihood 

of success. In comparison, Russia has recently 

introduced insolvency legislation, but it is in its 

infancy and is largely untested. There are, of course, 

difficult jurisdictions to deal with and claimants and 

creditors should not assume that because money 

has been dissipated overseas it is irrecoverable. 

For cases which involve assets situated in multiple 

jurisdictions, building a strategy at an early stage is 

key.

CD: Have any developments had a 
particular impact on asset recovery 
processes? If so, are how might they 
affect the outcome of cross-border cases?

Biriulin: By virtue of the norms of the Russian 

procedural legislation, all disputes concerning the 

recognition of rights to real estate must take place 

in the commercial court of the Russian region where 

this real estate is located. There are also a number 

of restrictions for foreign companies to own certain 

types of assets in Russia. For example, a foreign 

person or a company in which foreigners own more 

than 50 percent of shares or stakes in the capital 

cannot own a plot of agricultural land. This means 

that the court will not decide on foreclosure of the 

asset to a Russian company in favour of a foreign 

entity. Otherwise, there have been no significant 

developments in connection with recovery of assets. 

The statistics do not single out cross-border cases.

Leeds: There are two specific areas that have 

an impact on asset recovery cases. Firstly, there is 

the constantly evolving case law in this field, with 

the 2017 judgment regarding the Pugachev trusts 

and associated litigation around those being a good 

example. This is a particularly interesting judgment 

as it provides new guidance on cases where trusts 

have allegedly been established in order to protect 

assets. Investigations can now be linked to the types 

of information and evidence that a court wants to 

see to find that a trust is a sham. There continues to 

be evolving case law on the field of asset recovery, 

some of it helpful, some of it less so. The other 

major impact has been the recent unstoppable 

rise of litigation funding and after the event (ATE) 

insurance and the positive impact that is having 

on asset recovery cases. Litigation funding has 

enabled claimants to coordinate litigation in multiple 

jurisdictions and undertake key investigations from 

the outset of a case. This enables freezing orders 

and search orders to be obtained – by funding and 

insuring cross-undertakings in damages – with a 

view to securing recoveries. Litigation funding also 

assists insolvency practitioners in bringing their 
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claims against third parties and is playing an integral 

part in actually securing recoveries for parties. The 

involvement of funders in this area can increase 

the prospects of a successful recovery. There has 

recently been case law about litigation and ATE, so 

the two aspects also cross over.

Gritsenko: We would note the general trend 

toward transparency, including the disclosure 

of ultimate beneficiaries, and more stringent 

compliance rules across various jurisdictions. I 

think this creates a favourable environment leading 

to an increase of asset recovery cases. Another 

contributing factor to the proliferation of such 

cases is the willingness of third-party funders to 

get involved – this may encourage parties who 

otherwise would not have engaged in complicated 

cross-border proceedings in an attempt to recover 

assets. On a smaller scale, European Account 

Preservation Orders (EAPOs) have been an 

interesting development which now allow creditors 

in most European countries, but not in the UK, 

to seize their debtor’s assets by using an online 

application form.

CD: What steps may be taken to 
pursue recognition and enforcement 
of judgments in asset recovery? In 
particularly challenging jurisdictions, how 
can parties increase the chances of a 
successful outcome?

Leeds: At the outset, you should always look 

to speak to local experts to see whether you can 

identify any easily accessible assets, which may 

include property or shares or cash in the defendant’s 

name. You should get some visibility around target 

assets and try to establish what asset holding 

structures are in place. These could potentially 

be secured. For example, the appointment of a 

receiver over shares in those structures. Assets 

located in difficult jurisdictions may actually be 

owned by entities in friendlier jurisdictions, making 

enforcement a more realistic prospect. Undertaking 

research and speaking to local legal experts will help 

achieve a successful outcome.

Gritsenko: The set of rules governing the 

recognition and enforcement of judgments will 

be specific to each jurisdiction. It will be more 

straightforward if there is a treaty on mutual 

recognition and enforcement between the two 

countries, or a good track record of enforcement 

on the basis of comity and reciprocity. For example, 

there is no such treaty between Russia and the UK 

but the Russian courts have previously recognised 

and enforced English judgments, and vice versa. 

The enforcement of a judgment usually follows the 

location of assets, and this is something you have to 

consider from the outset of your case. If the debtor’s 

assets are all located in a jurisdiction that is not 

enforcement-friendly, the legal team may want to 

reconsider the strategy, depending on the client’s 
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objectives. For example, you can still employ the 

ongoing legal proceedings and any interim measures 

ordered as a pressure tool in settlement negotiations 

even if you know that the enforcement of a final 

judgment may be difficult.

Rubins: If the judgment is an arbitration award, 

then recognition and enforcement is normally 

straightforward. The New York Convention requires 

member states – the majority of countries worldwide 

– to ensure that their courts confirm and 

enforce foreign arbitral awards, unless the 

defending party can prove one of a limited 

list of defects. Almost all of these are rare 

procedural problems, such as improper 

constitution of the tribunal and fraudulent 

arbitrators, and public policy can be a 

proper basis for blocking enforcement. 

But by and large, the process is quite 

streamlined in most countries. With court 

judgments, the situation is more complex. 

Check if there is a bilateral treaty on 

mutual recognition of judgments, as there 

is for example between Russia and Cyprus. If not, 

local law will tell you what to do. Some countries will 

enforce a foreign court judgment if the country of 

origin recognises their judgments in practice. Others 

will require a new lawsuit on the merits, where the 

judgment is simply non-decisive evidence that the 

claim has merit. In any event, it is important when 

litigating towards a judgment that due process 

be observed, including notice and service of the 

defendant, and all procedural safeguards recorded 

for posterity. This will be important to any foreign 

court asked to recognise the judgment.

Biriulin: A judgment must be rendered under the 

procedures governed by the New York Convention 

to pursue recognition and enforcement in Russia. 

Enforcement of judgments of other foreign courts, 

mainly those under the government, is carried out 

on the basis of the ‘principle of reciprocity’. That is, 

if a certain state on whose territory the court has 

issued a relevant decision recognises and enforces 

judgments of Russian state courts, then a judgment 

emanating from such a state may also be enforced 

in Russia. However, in most foreign jurisdictions, 

decisions made by Russian state courts are generally 

not recognised and are not enforced. This means 
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that the chance of enforcing judgments in Russia 

rendered by the courts of such states is also very 

small.

CD: For parties embroiled in 
international disputes and asset recovery 
in Russia and the CIS, what advice can 
you offer on some of the practical steps 
they should take from the outset?

Rubins: If you are advising CIS clients in business 

dealings, pre-dispute, encourage them to write 

things down. Too often clients conduct their business 

orally, and that makes it much more difficult later to 

prove what was done and said. Another common 

pre-dispute pitfall is moving away from the contract 

terms without leaving any record as to why this 

was done. One party will inevitably look to enforce 

the terms of the contract, and disputes arise about 

whether the contract was modified, rights were 

waived or terms mean what they seem to mean. 

Once a dispute arises, engage specialist disputes 

lawyers as soon as possible – procedure and 

strategy very quickly intertwine, and it is important 

to know what can and cannot be done. Finally, while 

it is important to answer letters from your opponent, 

the less that is said the better. What you say will be 

used against you, and it is preferable at the outset 

to reserve positions for later than to tie yourself to a 

position that may turn out to be indefensible.

Biriulin: If a conflict is brewing, the plaintiff 

should collect evidence that will be submitted to 

court. There are various ways of collecting evidence 

acceptable to a court, hence it is strongly advisable 

to engage a local attorney to handle the case. The 

first and main advice is to choose a well-known 

and respected permanent commercial arbitration 

institution when concluding the contract. The LCIA, 

the Arbitration Institute of the Stockholm Chamber 

of Commerce and the International Commercial 

Arbitration Court at the Chamber of Commerce 

and Industry of the Russian Federation are most 

commonly indicated in arbitration clauses of 

agreements concluded by Russian companies 

with foreign counterparts. The judgements of 

these commercial arbitrations do not meet any 

enforcement problems in Russia. Moreover, it is very 

important to ensure the correct notification of the 

opposite party of the dispute on the commencement 

of the judicial procedure, since a breach of this 

requirement may result in the refusal to enforce a 

judgment against such a party.

Gritsenko: The main stages remain the same – 

locate, preserve, enforce. Parties should make use of 

all available tools across jurisdictions to locate and 

preserve assets while the proceedings, or resulting 

appeals, are pending. The ‘Russian’ assets would 

often have a link with such jurisdictions as Cyprus 

or the British Virgin Islands, which are receptive to 

the freezing orders issued by the English courts. 
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You can also use the English courts at the stage 

of looking for information, by requesting ‘Norwich 

Pharmacal’ – disclosure by a non-party – or ‘Bankers 

Trust’ – third-party disclosure by a bank – orders. 

Under certain conditions, Norwich Pharmacal orders 

may be issued, even if the information is sought 

from a defendant residing abroad; for example, in 

Credit Suisse Trust v Intesa San Paulo disclosure was 

ordered against Italian banks which had branches in 

London.

Leeds: You must always think about what you are 

trying to achieve while going through this process, 

which is usually a financial recovery. Having a piece 

of paper in the form of a judgment in your favour 

is pointless until it can actually be converted into 

cash. Ultimately, it is about pulling together the right 

team for these assignments with the necessary 

experience and credentials to operate across 

multiple jurisdictions and in hostile circumstances. 

An important lesson is that it is much easier to get 

ahead of the curve and think about enforcement 

while litigation is underway and while money is 

being spent on that process. It is much more difficult 

after judgment is handed down or an award given 

where 12 months may have passed and a defendant 

will have had the opportunity to protect assets.

CD
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