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What does the Criminal Finances Act mean for the oil

and gas sector?
The Criminal Finances Act holds organisations, such as those in the oil and gas sector, 

criminally liable for failing to prevent their employees, or any other associated persons, from 

facilitating tax evasion.

What is the Criminal Finances Act?

The Criminal Finances Act, which received Royal Assent in 

April 2017, creates a new corporate offence of failing to 

prevent the facilitation of tax evasion. The Act introduces two 

new criminal offences for corporates bodies and partnerships, 

both relating to failure to prevent an associated person from 

facilitating either:

• UK tax evasion

• An equivalent offence under foreign law

It is expected that the new offences will apply from 

September 2017. The Act introduces strict liability tax 

offences, proclaiming an organisation is guilty unless it can 

prove it had reasonable procedures in place.

The Act now makes an organisation criminally liable if an 

employee or associated person facilitates tax evasion, 

regardless of whether the employer’s management were even 

aware or involved in the act.

Ignorance of the crime on the part of the organisation’s 

management, or a lack of intent, is not sufficient to prevent 

being charged with failure to prevent the facilitation of tax 

evasion. Organisations instead need to demonstrate that they 

have implemented reasonable controls and preventative 

procedures against facilitation offences within their 

organisation in order to defend a potential prosecution.

How is a ‘failure to prevent’ offence 

defined?

In order to establish whether a corporate offence under the 

Act has been committed, the below events must both have 

occurred:

• An act of tax evasion must have taken place

• An associated person of the organisation must have

facilitated the tax evasion while performing services on

behalf of the organisation

The offence applies only to tax evasion, legal tax planning or 

avoidance is not criminalised by the Act.

Who is in scope?

The offence of failing to prevent UK tax evasion applies to all 

companies and partnerships regardless of the jurisdiction they are 

formed in.

Failing to prevent an equivalent offence under foreign law applies 

to:

• UK companies or partnerships

• Foreign companies and partnerships with a place of business in

the UK

• Foreign companies and partnerships where the act of facilitation

has taken place in the UK

What is an associated person?

An associated person of an organisation is defined as an employee, 

agent or other person who performs services for, or on behalf of, 

the company or partnership which may include a supplier, 

contractor, agent or an intermediary. An individual does not 

necessarily need to have a contract with the organisation in order to 

be classified as an associated person. This definition is intended to 

be broad in scope to avoid abuse of the rules. This can represent 

practical difficulties in identifying who your associated persons are.

What are the penalties?

The penalties for an organisation if someone acting on their behalf 

commits an offence of aiding or abetting someone to evade tax can 

include:

• An unlimited fine

• Ancillary orders such as confiscation orders or serious crime

prevention orders

The penalties imposed are likely to be of a similar level to that of 

the UK Bribery Act 2010 where in 2017 Rolls Royce agreed a 

deferred prosecution agreement of £497m. Whist this is a large 

penalty other organisations have received penalties in the tens of 

millions. The offence also brings considerable reputational damage.



Defence against prosecution under the 

Criminal Finances Act 

If an organisation is charged with the offence of corporate 

failure to prevent facilitation of tax evasion, there are three 

ways in which it can defend itself to avoid prosecution:

• Demonstrate that the organisation had reasonable 

procedures in place to prevent such facilitation

• Demonstrate that it was not reasonable to expect the 

organisation to have such procedures in the first place

• Demonstrate that the associated person who facilitated the 

tax evasion was not acting for and on behalf of the 

organisation, and instead in their own capacity as an 

individual

The draft guidance in relation to the Criminal Finances Act 

outlines the six overall guiding principles that organisations 

should follow when designing their internal procedures to 

prevent the facilitation of tax evasion. An organisation that 

can demonstrate they have adhered to the below principles 

should be in a position to defend against an offence 

introduced by the act. 

Preventative procedures – what 

organisations need to do now

The six guiding principles are detailed below. Organisations 

should ensure that they are aware of these principles and 

begin developing preventative procedures in accordance with 

these.

• Risk assessment – Organisations should assess their 

exposure to the risk of those acting on their behalf 

facilitating tax evasion. Higher risk business processes 

such as player transfers should be identified and suitable 

control implemented to mitigate the risk.

• Proportionality of risk-based prevention procedures –

Organisations should have procedures in place that are 

proportionate to the risk of an offence occurring. 

Organisations do not need to put in place burdensome 

procedures to eliminate every conceivable risk, but 

procedures should be reasonable given the risks faced.

• Top level commitment – The top level of management 

within an organisation should promote a culture within the 

organisation in which activities intended to facilitate tax 

evasion are seen as unacceptable. This is likely to include 

communicating the stance of the organisation on tax 

evasion to employees and stakeholders.

• Due diligence – Organisations should apply due 

diligence procedures when selecting individuals who will 

act on behalf of them, or their business processes, taking a 

risk based approach.

• Communication (including training) – Organisations 

should ensure that their prevention strategy with regard to 

the facilitation of tax evasion is widely communicated 

throughout the organisation. The training and 

communication should be risk based. A key feature of this 

should include the provision of a means for associated 

persons to raise any concerns they have over tax-evasion, 

for example through a whistle-blowing helpline. 

Depending on the risk levels faced by organisations, they 

may wish to implement tax-evasion specific staff training.

• Monitoring and review – Organisations should conduct 

on-going reviews of their anti-tax evasion facilitation 

procedures to ensure they adhere to best practice and 

regulatory oversight.  Nominated persons or functions 

should have the responsibility for monitoring and ensuring 

compliance with Laws and Regulations.

• It should be noted that the previously mentioned points are 

not exhaustive, and are merely guiding principles published 

by HMRC. In practice, organisations need to tailor their 

prevention procedures to their own circumstances.

What Grant Thornton offers

Grant Thornton can help you understand how these new 

legislations and regulations could impact your business and 

support you in undertaking a risk assessment, delivering 

training and implementing appropriate procedures and 

controls. 
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